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I.

way. The original deed was to a railroad
company, and the subsequent chain of
-ininterest. It was ultimately determined
that the railroad deed was for the surface
only, and it thus became necessary to
examine ownership on either side of the
right-of-way to determine who owned the
minerals thereunder.

Introduction
Our firm was recently confronted
with a question regarding an expired oil
and gas lease. The lease had been
executed by the judge of an East Texas
latted
subdivision. The question was (i) how
the county came to own (or at least
purport to own) the minerals underlying

Following several additional roadway
leasing and ownership inquiries, it
became apparent that there was some
general misinformation on these topics.
Further, as attested to by the recent cases
of BNSF Ry. Co. v. Chevron
Midcontinent, L.P.1 and the two-part
Crawford v. XTO Energy, Inc.,2 issues
involving the ownership and leasing of
minerals under Texas roadways are still
prevalent.
This article will discuss
common matters related to roadway and
mineral ownership, supply some
historical context and provide practical
guidelines on how to proceed when faced
with
roadway leasing
obstacles.
Nonetheless, it is important to remember
that this area of law can often be factintensive and the outcome will likely vary
with each chain of title.

platted subdivision, and (ii) whether the
county judge had the authority to execute
a new roadway lease.
simple roadway ownership originated
from broadly worded (and virtually
illegible) roadway dedication language
contained in a 1956 subdivision plat. But,
as explained in more detail below, the
county judge was not the proper party to
execute the lease on the mineral acreage
underlying these roadways.
In another recent instance, our firm
was tasked with determining who owned
the minerals under a railroad right-of1

BNSF Ry. Co. v. Chevron Midcontinent, L.P.,
528 S.W.3d 124 (Tex. App. El Paso 2017, no
writ).
2

(Tex. 2017); Crawford v. XTO Energy, Inc., No.
02-18-00217-CV, 2019 Tex. App. LEXIS 11066
(Tex. App. Fort Worth 2019, pet. filed).

Crawford v. XTO Energy, Inc., 509 S.W.3d 906
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II.

may also acquire mineral title by a
roadway or highway deed, a plat
dedication to a county or through its
power of eminent domain.
Similar
principles also apply to railroad
conveyances.

State Roadway Ownership &
Highway Deed Construction
In Texas there are millions of acres of
minerals lying beneath narrow strips of
land. These slivers of land often are (or
were at one time) roads, highways,
railroads, utility easements or other
rights-of-way. The minerals beneath
these strips of land may be owned by the
State of Texas, a railroad company or its
successors in interest, a city or
municipality, an individual, or by the
abutting landowners. As directional
drilling has become prevalent, horizontal
wellbores often must traverse these strips
of land.

Roadway deeds are generally taken in
preparation for building a new highway
across private lands or in connection with
widening an existing road. These deeds
may grant an easement only, an interest
in the surface estate (expressly reserving
oil, gas and other minerals), or they may
convey fee simple absolute in the surface
and minerals.
Occasionally, a practitioner will
encounter a roadway deed in which the
grantor likely intended to convey the
surface or an easement only, but
unwittingly conveyed the minerals as
well. These conveyances are sometimes
the result of imprecise or hasty
draftsmanship. In other instances, the
parties may not have specifically
contemplated ownership of the minerals
under the roadway at the time the deed
was drafted.
Either way, such

Once an oil and/or gas well is drilled
nearby, these often-overlooked parcels
may suddenly increase in importance and
value. They have therefore become a rich
source of title disputes and discrepancies
across the state. Many of the rules
discussed below developed in the context
of railroad conveyances, but they apply
equally to highway deeds, deeds between
individuals and deeds to the State of
Texas. Further, these rules apply to both
fee simple conveyances and mineral
deeds.

the subject of innumerable controversies,
and these controversies generally arise
once an oil and/or gas well has been
planned or drilled near or under the road.

A. Roadway (and Railway) Deeds
The State of Texas may own or
acquire
the
minerals
underlying
roadways in a number of situations. The
most obvious authority by which the
State can claim ownership is if the
minerals underlie state-owned lands such
as Public School Lands, Port Authority
Lands, lands allocated to the Parks and
Wildlife Department or lands claimed by
other state agencies. However, the State

As a preliminary matter, it should be
emphasized that in modern disputes
involving conveyances of most mineral
properties, courts will generally look
wit
other conveyance and will attempt to
ascertain the intent of the parties.3
Courts will start by looking at the

3

1991).

See Luckel v. White, 819 S.W.2d 459 (Tex.
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section of the deed that contains words of
present grant, such as
grants, bargains, sells, conveys, transfers
4
They will
then attempt to harmonize the other
provisions in the conveyance with the

and Texas Central Railroad Company a
strip of two hundred feet of land over the
tracts of land particularly described as
8
The granting clause was
immediately followed by a description of
the conveyed parcel. 9
An additional clause in the deed

Conversely, an alternate method of
deed interpretation has developed that is
specific to roadway and railroad deeds.
Historically, two primary canons of
construction have been applied to such
conveyances to determine intent. The
first canon suggests that a granting clause
that explicitly
-ofconveys an easement only.5 The second
canon suggests that a granting clause that
grants a specific tract of land generally
conveys title in fee, often despite
subsequent deed provisions referencing a
right-of-way. This second canon of
construction evolved from the line of
Texas cases discussed below.

to said Company a full release from all
claims against said Company for
damages that may be sustained by their
work in the construction and for the rightof-way of said Railroad, over any of the
10
The
Supreme Court held that the reference to
a right-of-way in the additional clause
the language of the granting clause.11
The railway deed therefore conveyed fee
title to both the surface and the
minerals.12
The background and facts of
Calcasieu were analogized and described
in more detail in Brightwell v.
International-Great N. R.R. Co.13 In
Brightwell, W.J. Brightwell, et al. sought
to enjoin the International-Great
Northern Railroad Company from
drilling or permitting to be drilled any
well for oil and gas on a portion of the
-of-way in

B. The Calcasieu and Brightwell
Cases
In the early case of Calcasieu Lumber
v. Harris,6 the Supreme Court of Texas
recognized that railroads could purchase
or receive land in fee simple.7 In
Calcasieu, the granting clause of a deed
bargain, sell and release to the Houston
4

See id.

5

8

Right of Way Oil Co. v. Gladys City Oil, Gas and
Mfg. Co., 157 S.W. 737 (Tex. 1913).

Brightwell, 49 S.W.2d 437, 438 (citing the actual
language in the deed under construction in
Calcasieu Lumber v. Harris).

6

Calcasieu Lumber Co. v. Harris, 13 S.W. 453
(Tex. 1890).

9

7

As noted in Brightwell v. International-Great N.
R.R. Co., 49 S.W.2d 437 (Tex. 1932),
settled law of this State that a railroad, when it
secures its right-of-way by condemnation
proceedings, acquires a mere easement, but it may
secure and hold a fee simple estate in the land
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Id.

10

Id.

11

Calcasieu, 13 S.W. 453, 455.

12

Id.

13

Brightwell, 49 S.W.2d 437.

Rusk County, Texas.14
Similar to
Calcasieu, the Supreme Court was faced
with a deed containing fee language in its
granting clause, and a passing reference
to a right-of-way later in the deed.
Essentially, if the deed conveyed fee
simple title, the injunction should be
refused. If it conveyed an easement or
right-of-way only, it should be granted.15

The granting clause was immediately
followed by a metes and bounds
description of the conveyed parcel. 20 An

The Brightwell court denied the
injunction, holding that Calcasieu
controlled and that the deed had
conveyed to the Railroad Company an
estate in fee.16 It further held that the
Calcasieu
property under which titles and securities
of immense value have been acquired in
this State, and it should not now be
17
The holdings of
Calcasieu
and
Brightwell
were
subsequently upheld and expanded.

The Supreme Court of Texas cited its
decisions in Calcasieu and Brightwell
a deed which in the
granting clause grants, sells and conveys
a tract or strip of land conveys the title in
fee, even though in a subsequent clause or
paragraph of the deed the land conveyed
22
is referred to as a right-ofThe
Court went even further to state that

made as a right-of-way for an interurban
railway from Dallas to Waco, Texas and
in case said railway shall not be
constructed over said land then this
21

show the purpose for which the grant is
made, but those words do not undertake
to reduce or debase what has been granted
23

C. Texas Electric Ry. Co. v. Neale
In Texas Electric Ry. Co. v. Neale,
William F. Neale and E. C. Street sued
the Texas Electric Railway Company to
quiet title to a 6.06-acre strip of land that
had been conveyed for an electric
interurban railway.18 The deed at issue
contained the following granting clause:
et al.], do by these
presents grant, sell and convey unto Chas.
H. Allyn, [et al.], the following described
19
piece or parcel of land, to-

Therefore, although the additional
clause affirmatively asserted that the deed
-ofconditioned the perpetuation of the grant
on the actual construction of the railway,
the Court looked at the granting clause in
isolation and found that the deed
conveyed fee simple title.

14

Id.

19

Id.

15

Id. at 438.

20

Id.

16

Id.

21

Id. at 453.

Id.

22

Id.

23

Id. at 454.

17

Following Calcasieu, Brightwell and
Neale, it seemed that Texas courts were
committed to taking a fairly narrow and
technical stance on the interpretation of

18

Tex. E. R. Co. v. Neale, 252 S.W. 2d 451, 452
(Tex. Civ. App.
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highway and railway deeds. Under these
cases, unless the granting clause
specifically states that only a right-ofway is being conveyed, or that the
minerals underlying the conveyed land
are specifically reserved, there is a good
chance that the deed passed title to the
minerals, whether or not this was the
intended effect.

D. A Shift Away from Neale? BNSF
Ry. Co. v. Chevron Midcontinent,
L.P.
In BNSF Ry. Co. v. Chevron
Midcontinent, L.P., Chevron had struck
oil underneath some railroad tracks in
Upton County, Texas.26 In suing for
trespass to try title, BNSF Railway

However, as noted above, in recent
years Texas courts have trended toward a
more holistic approach in interpreting oil
and gas conveyances.24 This trend,
coupled with a 2017 opinion out of El
Paso, has cast a shadow of doubt on an
area of Texas law that for years was
considered to be fairly settled. This more
liberal approach to deed interpretation
may merely stand for the notion that if a
granting clause itself is deemed to contain
could
terpretation of
intent. Or perhaps, in light of recent
trends, the strict Neale approach will
ultimately be laid to rest in favor of the
less restrictive four-corners approach of
Luckel v. White and its progeny.

granted to its predecessor-in-interest a
strip of land in fee simple absolute and
not merely an easement.27
The granting clause of the 1903 Deed
accrue to the party of the first part by
reason of the construction of a line of
railroad for a right-of-way . . . that certain
strip of land hereinafter described, as the
same has been finally located over,
through or across the following tracts of
(emphasis added).28 The 1903 Deed
concluded with a habendum clause
stating that the Grantee, and its

Moreover, as noted by the El Paso
Court of Appeals in the case discussed
Neale makes clear that a
statement of purpose does not debase
what is conveyed in a granting clause if
that statement of purpose appears in a
subsequent clause or paragraph of the
deed. Neale does not say that a statement
of purposes contained in a granting
25
clause

hold the said premises, together with all
appurtenances thereunto belonging, in fee
29
simple
The trial court determined that BNSF
held only an easement over the land.

24

See, e.g., Luckel v. White, 819 S.W.2d 459 (Tex.
1991); Hysaw v. Dawkins, 483 S.W.3d 1 (Tex.
2016); Wenske v. Ealy, 521 S.W.3d 791 (Tex.
2017).

26

Id.

27

Id. at 126.

28

Id. at 127.

25

29

Id. at 126.

In its de novo review of the trial
Appeals was tasked with reconciling the
-of-

BNSF Ry. Co. v. Chevron Midcontinent, L.P.,
528 S.W.3d 124, 131 (Tex. App. El Paso 2017,
no writ)
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Subsequently, in a seeming departure
from the mechanical Neale standard, the
Court of Appeals stated that because
there was inherent ambiguity in the
granting clause itself, it must look to the
other provisions of the deed in order to

in the habendum clause to determine the
actual interest conveyed. In doing so, the
Court of Appeals looked to the precedent
set by Calcasieu, Brightwell and Neale.
The Court first recognized that in
-oflegal term of art with a definitive meaning
when used in a deed.30 Rather, it may be
used in two senses. First, it may describe
a right belonging to a party as a right of
passage over a tract. Second, it may
describe a strip of land that railroad
companies take for the construction of
their road-bed.31 The Court next made
clear that in Texas, unlike in other states,
railroad companies have been permitted
by statute to own Texas land outright
since at least 1877.32 The Court thus
conceded that it must interpret the
specific language of the 1903 Deed.33

specifically cited to the seminal deed
interpretation case of Luckel v. White35
and stated that:
We pause to note an anomaly that
has emerged in the intervening
years since Neale was decided.
Neale emphasizes that we must
look primarily to the granting
clause when deciding whether a
deed conveys a fee estate or an
easement. This approach to deed
analysis was consistent with a
canon of interpretation stating the
granting
clause
specifically
overrode any other conflicting
portions of the deed. But in 1991,
the Texas Supreme Court
in Luckel v. White walked back
from
a
clause-driven
constructional
approach,
emphasizing that courts should
look to all four corners of a
document and not place undue,
formalistic stock in the value of
some clauses over others or the
relative location of language.
-driven
approach to deed construction

interpretations of the 1903 Deed focused
-ofmodified and restricted the grant of a
-ofess
descriptive phrase. After all, it reasoned,
Texas, unlike other states, does not
easement as a matter of policy.34

30

Id. at 129.

31

Id.

construction and use of its railway" and "[t]o
purchase, hold and use all such real estate and
other property as may be necessary for the
construction and use of its railway and the stations
. . . ").

32

Id. (citing that certain Act approved Aug. 15,
1876, 15th Leg., R.S., ch. 98 § 23, 1876 Tex. Gen.
Laws 141,
147, reprinted
in 8
H.P.N.
Gammel, THE LAWS OF TEXAS 1822-1897, at
980, 984 (Austin, Gammel Book Co. 1898)
(granting a railroad company, as a power incident
to its incorporation, the rights to "[t]o take and
hold such voluntary grants of real estate and other
property as shall be made to it in aid of the
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33

Id. at 130.

34

Id. at 131.

35

Luckel v White, 819 S.W.2d 459 (Tex. 1991).

survived the Luckel shift to a four
corners approach is an open
question. Indeed, it would seem
that while Neale set out a brightline test, Luckel blurs the line
between
when
language
appearing outside a granting
clause functions as a nonrestrictive recital of purpose or a
restriction on the conveyance.36

the
way

through and across
Court further relied on a specific grant of
the right and privilege to take wood,
water, stone, timber and other minerals
(rights which would otherwise pass with
the fee estate).40
One of the more compelling portions
of the BNSF opinion begins with the

Despite
recognizing
this
jurisprudential shift towards a
method of deed interpretation,
the Court of Appeals ultimately refrained
from applying Luckel. It instead held
that, even under the Neale approach, the
ambiguity in the granting clause of the
1903 Deed itself required the Court to
consider the remainder of the deed.37 The
result was that the Court applied a quasifour-corners approach it found inherent in
Neale. Per the Court, this approach is
appropriate when there is a perceived
ambiguity in the granting clause.38 The
Court was thus able to
the needle
between the approaches taken by Neale
and Luckel without upsetting decades of
39
railroad deed case

with the creation of a right-of-way only.
After seemingly distinguishing Neale, the
Court next applied Neale in order to
abandon the habendum clause language
entirely. This was done in the apparent
light of policy.
The Court maintained that, in the
Neale still applies and mandates that the
granting clause will control when
determining the intent of the parties.41
Although
clause-driven analysis
is in tension with the current four-corners
approach of Luckel, the Court elected to
apply the Neale constructs.42 The Court
thus held that, with regard to railroad
deeds:

standard to the 1903 Deed, the Court held
that a right-of-way had been conveyed.
This, it asserted, was the only reasonable
reading of the conveyance based on
several persuasive factors. Among these

The granting clause approach has
become a rule of property under
which titles and securities of
immense value have been
acquired in this state, and it
should not be disturbed or

over
36

BNSF Ry. Co., 528 S.W.3d 124, 132 n.7.

37

Id.

right-of-

remainder of the deed clarified what was
conveyed in the granting clause).

38

See id. (citing to Gulf Coast Water Co. v.
Hamman Expl. Co., 160 S.W.2d 92, 95 (Tex. Civ.
App. Galveston 1942, writ
where the granting clause used ambiguous
conveyed either a fee estate or an easement, the
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39

BNSF Ry. Co., 528 S.W.3d 124, 132 n.7.

40

Id. at 133.

41

Id. at 135.

42

Id.

changed. . . . We will not inject
further ambiguity into this already
confused area of law. Instead, we
summarize our analysis under
Neale as follows: Neale directs us
to look at the granting clause to
determine what was conveyed.
But the granting clause in this
deed is ambiguous, which
requires us to glean intent from
the remainder of the deed. In
interpreting the deed under a four
corners approach, we will find the
deed ambiguous if more than one
reasonable
interpretation
emerges, but if only one
reasonable interpretation persists,
we will render judgment.

Thus, despite its attempt to avoid

portion of the 1903 Deed, the El Paso
Court of Appeals may have inadvertently
done just that. On the other hand, another
interpretation could be that the Court
merely took a slightly different path to the
same destination. Specifically, the Court
ultimately arrived at the conclusion that
the language of the granting clause is still
the penultimate factor under Neale.
Thus, under BNSF, it could be said that
the granting clause still controls unless
there is both some ambiguity in the
granting clause itself and unequivocal
evidence of contrary intent in the
remainder of the deed.

Here, when we read just the focus
from the granting clause to the
deed as a whole, we find that the
language evinces a clear intent to
convey only an easement. As we
explained previously, this is the
only reasonable reading of the
deed when taking the majority of
its
provisions
together.
And while we must endeavor to
give every word meaning if we
can, we can also disregard
portions of a deed that contradict
the overall intent of the deed. It
would be irrational to allow two
words in the habendum clause to
control the disposition in this
case. So, to the extent the words
"fee simple" conflict with clear
intent expressed by the rest of the
deed, they must be disregarded.
This deed conveys only a railroad
right-of-way easement (paragraph
break and emphasis added).43

43

What remains unclear in light of
BNSF is exactly how many provisions of
a deed can be disregarded if they

Perhaps the Court is correct in that
sometimes a commonsense approach
must be taken, and that words that seem
until such time as the Supreme Court
provides guidance on this issue, it seems
that the tension between Neale and
Luckel will continue to require a needlethreading approach in the context of
roadway and railway deeds.
III. Mineral Leases on State and
County Roadways
The State of Texas may acquire title
to roadway minerals by highway deed,
plat dedication or through its power of

Id.

105

eminent domain; however, county
records
also
commonly
include
conveyances of strips of land to a county,
and not the state, for roadway purposes.
As discussed in the section above,
depending on the language of the
granting
clause,
these
county
conveyances may pass fee simple title,
surface title or merely an easement. In
these instances, conveyances to a county
are valid (as are conveyances to a county
judge).
However, a question then
emerges regarding who has the authority
to execute an oil and gas lease covering
the roadway minerals.

In Robbins v. Limestone County, the
Texas Supreme Court further examined
the relationship of the State to the public
roads.47 Specifically, the Court addressed
whether title and ownership of the public
roads is vested in the State of Texas, or in
the various counties and road districts of
the counties and thus under the control of
the commissioners courts.48 The Robbins
court noted that the counties are political
subdivisions of the state and quasicorporations created by the state for the
more convenient administration of its
laws.49 It then held that public roads are
state property over which the state has
authority.50 The Legislature has full
control of the property held by a county
as an agency of the state and may exercise
dominion and control over it without the
consent of the county and without
compensating the county for it.51

A. The State of Texas Owns the
Roads
In the oft-cited case of Travis County
v. Trogdon, the Supreme Court of Texas
power of eminent domain.44 The Court
found that County Commissioners
Courts, as agents of the State, could
initiate a condemnation action on private
lands.45
the functions of government to establish
and maintain public roads, and, no matter
through what agency such function is
exercised, the roads are the property and
for the use of the state, which through its
Legislature, has absolute control over the
same, which control it may or may not,
from time to time, delegate to the local

In Boone v. Clark, the Fort Worth
Court of Civil Appeals examined the

44

49

Id.

50

Id. at 918-19.
Id.

Court of Wichita County to award an oil
52

The lease was
executed by the county judge. 53 The
Lessees relied on the lease and erected a
derrick that partially blocked a public
thoroughfare.54 The citizens of Wichita
County then sued, alleging the various
dangers in obstructing a public road, and
asserting that the county owns no mineral
interest or executive rights in county

46

Travis County v. Trogdon, 31 S.W. 358 (Tex.
1895).

45

Id.

51

46

Id. at 359-60.

52

Boone v. Clark, 214 S.W. 607 (Tex. Civ. App.
Fort Worth 1919, writ refused).

47

Robbins v. Limestone County, 268 S.W. 915,
917-18 (Tex. 1925).

48

Id.
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53

Id.

54

Id.

roadways and that the lease executed was

Regardless, although a county or
county judge may accept title to roadway
acreage on behalf of the state, the county
acquires surface rights or the right of an
easement only. Neither the county nor
the county judge has authority to
subsequently convey or lease the
roadway lands. The State of Texas owns
the roads and the minerals thereunder,
and an oil and gas lease by the county or
a county judge is therefore of no force or
effect.

55

The Boone court recognized that
Wichita County properly acquired fee
simple title to the roadways by various
highway deeds, and that a county
right to sell real estate belonging to the
county.56 However, the Court held that
the county does not own the minerals
underlying a roadway and has no right to
execute an oil and gas lease covering
roadway acreage.57 The Court went so
far as to state that
express authority given by our statutes for
the leasing of the public highways for oil
and gas wells which will necessarily
prove to be obstructions thereof, but a
denial of such authority is clearly
implied by article 812 of our Penal Code,
which makes it a misdemeanor
punishable by fine for anyone to willfully
obstruct any public road or highway in
i.e., by conducting drilling
operations on a public thoroughfare].58

B. Only the Texas General Land
Office Can Lease State-Owned
Roadway Mineral Acreage
The Texas General Land Office
Constitution of the Republic of Texas on
December 22, 1836, and is the oldest
agency in the state.60
The Texas
Constitution of 1876 later set aside half of
the remaining public lands in Texas to
establish the Permanent School Fund
rising over 13
million acres, was for the use, benefit and
to help finance public schools in Texas.
Now, one of the primary objectives of the
GLO is to maximize and diversify
revenue sources for the PSF.

The Boone opinion emphasized the
common-sense fact that in order to
remove oil and gas from beneath a public
necessarily be an obstruction of the
59
While this
was generally the case with vertical wells,
horizontal wells can obviously easily
traverse a roadway without obstructing or
disturbing the surface of the roadway
itself.

established in 1939 to manage the sale
and leasing of PSF Lands and is
responsible for issuing permits and
easements. The SLB is composed of the
Commissioner of the General Land
Office, who serves as its chair, and two

55

Id. at 608.

58

Boone, 214 S.W. 607, 609.

56

Id.

59

Id. at 610.

57

60

Id. at 609. Conversely, political subdivisions of
the state generally do have authority to execute oil
and gas leases on non-roadway county property.
Tex. Nat. Res. Code Ann. § 71.002 (West 2019).

The historical information included in this
section was retrieved from the website of the
Texas
General
Land
Office:
http://www.glo.texas.gov/.
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citizens appointed by the governor and
the attorney general, respectively.61 Oil
and gas leasing authority falls under the
jurisdiction of the SLB, which has a duty
to advise the Commissioner of all such
activity.62 Thus, the SLB authorizes
leases
of
state-owned
minerals
underlying highways, roads, streets,
alleys
and
other
rights-of-way.
Following approval of the SLB, the
Commissioner issues such oil and gas
leases.63

Lease or a County Road Lease. 65 The
Right-of-Way leasing process applies to
State Highways, Farm Roads or
Highways that are maintained by the
State (e.g., SH71, FM2323 or US10).
The County Road leasing process applies
to County Roads (e.g., County Road 181
or CR 211) and named roads maintained
by the county (e.g., Oak St. or Maple
Ave.). Roads crossing county lines will
require a separate application and
separate leases for each county.66

Generally, revenue from state lease
royalties on public roads and rights-ofway goes to the PSF, while oil and gas
severance taxes go to the Texas
Department of Transportation State
Highway Fund. However, for oil and gas
leases entered into on lands owned by the
State that were acquired by a county to
construct a county road after September
1, 2017, all payments must be made to the
county treasurer to the credit of the

C. Preferential Right to Lease
Subchapter F of Section 32 of the
Texas Natural Resources Code provides
the framework for leasing highway lands
and gives certain preemptive rights to
mineral owners abutting the roadway.
explore for, develop, and produce oil and
gas from a tract of land adjoining lands
owned by the state that were or may be
acquired to construct or maintain a
highway, road, street, alley, or other
67
right-of-w
These mineral owners
(or mineral lessees) are given a
preferential right to lease roadways
adjacent to their lands.

64

The SLB may establish the size and
boundaries of each right-of-way tract to
be leased or exempted from leasing and
may refuse to lease a particular right-ofway. Anyone may apply to lease acreage
in a right-of-way or roadway by filing an
Application for State Right-of-Way
61

Tex. Nat. Res. Code Ann. §§ 32.012, 32.014.

62

Id. §§ 32.061, 32.063.

63

Id. § 32.111.

64

Id. §§ 32.201(i), 32.201(j), 32.2015(d).

business/oil-gas/mineralleasing/leasing/forms/guidelines-for-leasingcounty-roads.pdf, last retrieved on July 13, 2020.
67

Tex. Nat. Res. Code Ann. § 32.201(a). Note
that if land adjacent to a county road tract is

65

Various GLO Forms, including Leasing
Guidelines, Applications, Checklists, Affidavits,
Waivers of Preferential Rights, Notices of Intent
and Sample Leases are available at
https://www.glo.texas.gov/energy-business/oilgas/mineral-leasing/leasing/index.html,
last
visited on July 13, 2020.

the holder of the mineral estate in the adjacent
land. If the land adjacent to a road tract is subject
mineral
(leasehold) owners of the lease on the adjoining
acreage. Guidelines for Leasing County Roads,
supra note 66.

66

See Guidelines for Leasing County Roads,
available at https://www.glo.texas.gov/energy-
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Section 32.201(b) thus provides that
state-owned minerals underlying a
highway, road, street, alley, or other
right-of-way may be offered for lease
only after the oil and gas are first offered
for lease to the mineral owner of the land
adjoining the length of the land to be
leased. The proposed lessee must offer
terms identical to those on the existing
adjacent lease.68 However, if there is
more than one adjacent lease, the
roadway lease must offer terms no less
favorable than the most favorable
adjoining lease.69 If there is no lease on
the adjoining land, the Code provides
certain minimum guidelines that must be
offered.70

to lease.
has been forfeited, the SLB has the
authority to offer a lease directly to an
applicant or by a sealed bid process if
there are multiple applicants.72 If the
lands are not leased at a public offering
within 18 months from the date that the
lease was offered to the adjoining mineral
owner, then the SLO will reoffer the lease
to the mineral owner prior to public
offering.73
D. Pooling a State Roadway Lease
State roadway leases generally can be
pooled. In fact, all roadway leases issued
under Section 32.201 must include
pooling authority.74 Pooled units shall be
no more than 160 acres for an oil well or
640 acres for a gas well plus a 10-percent
tolerance, or a unit size allowed under or
prescribed by the Railroad Commission
of Texas.75 Section 32.202(4) contains a
statutory Pugh Clause releasing those
portions of the lease that are outside of the
unit boundaries.

Under Section 32.201(c), the
preferential rights of adjacent mineral
owners extend to the center of the width
of the particular highway, road, street,
alley, or other right-of-way and must be
exercised within 120 days of receiving
notice of the intention to lease.
According to section 32.201(d), the
notice requirement may be satisfied
either by mailing an Intent to Lease by
registered mail to an adjacent mineral
notice by publication if the adjacent
owners cannot be located after a diligent
search. The adjacent mineral owner may
also execute a written waiver of his
preferential right to lease.71 If the
adjacent owner either fails to respond or
executes a waiver, the result is a forfeiture

Unleased county roads and rights-ofway may also be pooled.76 In each
instance the county or the State will
receive a 25-percent royalty on the
participation of the county road or state
right-of-way.77 Finally, Section 32.203
provides for a compensatory royalty on
any lease offered and granted under

68

73

Id.

74

Id. § 32.202.

75

Id. § 32.202(1).

Tex. Nat. Res. Code Ann. § 32.201(b)(1).

69

Id. Note that leases must also include such a
most-favored-nation clause under § 32.204.

70

Id. §§ 32.1072, 32.1073.

71

Id. § 32.201(f).

72

Id. § 32.201(g).

76

Guidelines for Leasing County Roads, supra
note 66.

77
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Section 32.201 if the lease is not being
held by production on the tract, by
production from a pooled unit, or by
payment of shut-in royalties, and if oil or
gas is sold and delivered in paying
quantities from a well located within
2,500 feet of the leased premises and
completed in a producible reservoir
underlying the state lease or in any case
in which drainage is occurring. The
compensatory royalty is based on the
royalty rate in the lease, but under no
circumstances shall be less than double
the annual rental under the lease.78
Payment of compensatory royalty will
maintain the state lease in force.79

whether the State-owned lands are leased
or unleased.
E. Cities and Municipalities81
In Travis County v. Trogdon,
discussed above, the Supreme Court of
Texas noted that the State Legislature
may occasionally delegate control of
roadways to local authorities.82 One of
the more common examples of this type
of delegation is to cities and
municipalities. Under Section 253.005 of
the Texas Local Government Code, a
municipality may lease oil, gas or mineral
land that it owns, in the manner and on
the terms that the governing body of the
municipality determines, for the benefit
of the municipality.

In recent years, the GLO has fielded
numerous offers to share in production
from wells that traverse multiple
unpooled leases or units. These wells
may not be associated with an agreement
approved by the GLO and owner of the
soil that specifies the allocation of the
production of state-owned oil and gas. In
newer GLO leases, these allocation wells
or production sharing agreement (PSA)
wells are expressly forbidden without the
prior
written
consent
of
the
Commissioner. Whether such consent is
in the best interest of the State lies within
the
sole
discretion
of
the
80
Commissioner. The express consent of
the SLB and the Commissioner will
generally be required when pooling or
allocating production, when drilling a
standard horizontal well, an allocation
well or a PSA well, and regardless of
78

Tex. Nat. Res. Code Ann. § 32.203.

79

Id.

Section 253.005(b) provides that a
municipality may lease a street, alley or
public square (other than a public park) in
the municipality if the lease prohibits the
lessee from using the surface of the land
for drilling, production or other
operations. Further, 253.005(c) provides
that a well may not be drilled in the
or within 200 feet of a private residence.
The mayor or the city attorney will
generally execute leases from cities.
Alternatively, a municipal board may
adopt an ordinance directing the
execute the lease.

81

The same rules apply to both municipalities and
cities. See
-0441
(Tex.A.G.), 2006 (noting that
Code Ann. § 253.005 conflicts with but prevails
over Tex. Nat. Res. Code § 71.002).

80

See the State ROW Lease Sample and County
Road
Lease
Sample,
available
at
https://www.glo.texas.gov/energy-business/oilgas/mineral-leasing/leasing/index.html,
and
General Land Office Relinquishment Act Lease
Form Revised 7/16 02.

82

Travis Cty. v. Trogdon, 31 S.W. 358, 360 (Tex.
1895).
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labors.85 Bass asserted that the space
designated for the road was vacant public
land and attempted to appropriate the
entire roadway acreage in his subsequent
certificate and patent.86
The court
disagreed and held that:

IV. Roadway Mineral Ownership
When the State Claims Surface
Rights Only
It often comes to pass that the State, a
county, a railroad company or some other
entity has been granted an easement or
surface rights only in a strip of land.
Subsequent conveyances of the lands on
either side may use the edge of the
roadway or easement as part of the legal
description or in various metes and
bounds calls. In these situations, the
landowners on either side will generally
own the minerals underlying the right-ofway.

bounded
on a public highway carries with
it the fee to the center of the road
as part and parcel of the grant.
Such is the legal construction of
the grant unless the inference that
it was so intended is rebutted by
87

In other words, if a deed describes
land as being bounded by a roadway, the
grantee will acquire title to the center of
the road unless the grantor expressly
reserves
the
roadway
acreage.
Subsequent courts often refer to the
holding of Mitchell v. Bass as the

The most basic application of this
principal occurs when the right-of-way is
In that case, the individual will of course
own all of the mineral interests under the
right-of-way. However, things can get
considerably more complex when a
conveyed tract references a roadway as a
boundary.

presumption in Texas. As with all
analysis in this area, the General Rule
applies to roads, highways, railroad
rights-of-way and other easements.88 It
applies to both fee simple conveyances
and mineral deeds, and to both private
conveyances and grants from the state.
Courts continue to apply the General
Rule and will commonly look to two
related precepts
-andas justification. Each of these
principles will be examined in more
detail in the context of the cases below.

A.
In the formative case of Mitchell v.
Bass, the Texas Supreme Court looked to
English common law to determine the
ownership of land underlying a
roadway.83 The case was brought by
Bass against Mitchell to try title to an
abandoned roadway situated between two
labors of land.84 Before its abandonment,
dedicated for public use by Mexico and
served as the boundary between the two

B. Texas Bitulithic Co. v. Warwick

83

Mitchell v. Bass, 26 Tex. 372 (1862).

87

84

Id. at 379.

88

85

Id.

86

Id. at 380.

Id.

See Rio Bravo Oil Co. v. Weed, 50 S.W.2d 1080
(Tex. 1932).

111

roadway.95 The Court thus held that
Texas Bitulithic Co. had a fixed and valid
lien, but that its lien was subordinate to

In Texas Bitulithic Co. v. Warwick,
V.V. Warwick and his wife granted a
Company for the paving of Monroe Street
in front of their homestead lot in the City
of Waxahachie.89
However, the

the property.96 This case illustrates Texas
is to be construed broadly. Moreover,

their source deed.90 The deed containing

title to the center of a street or highway is
not overcome by the fact the land is
described by metes and bounds, and that
the distances stated in the description of
the deed do not extend to the center of the

by metes and bounds as being bounded by
Monroe Street, but did not include any
portion of Monroe Street itself.91

97

Texas Bitulithic Co. later attempted
In reaching its conclusion,
Warwick court once again looked to
English common law and asserted
following rationales for its decision:
the absence of any practical use

petitioned the court for protection.92 In
short, the owner
asserted that their prior lien covered and
included the roadway even though the
field notes did not specifically include the
roadway. The owners therefore argued
that they had priority in the event of a
foreclosure.93
Texas Bitulithic Co.
contended that the General Rule should
not apply because the property was
specifically described by metes and
bounds that did not include the roadway,

the
the
the
(1)
or

retention of a narrow strip of land along
the boundaries of the land conveyed; (2)
the immediate interest of a vendee and its
direct and substantial value to him; (3)
public convenience and the prevention of
disputes as to the precise boundaries of
property; (4) the embarrassment to
alienation and the improvement of
property; (5) the concern of the state itself
as to who shall determine and pay for
improvements
98
The

94

The Court disagreed with Texas
Bitulithic Co. and applied the General
Rule. The Court found that the original
field notes covered and included the
roadway regardless of the fact that they
did not specifically describe the

proper rule of law is that title to a lot
extends across the sidewalk and to the
center of the adjoining street unless the
grantor expressly, or by necessary

89

Texas Bitulithic Co. v. Warwick, 293 S.W. 160
(Tex. 1927).

94

Id.

95

Id. at 164.

90

Id.

96

Id.

91

Id.

97

92

Id. at 162.

Id. at 161.

98

Id.

93

Id.
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implication, evidences a contrary
intention. We expect the day to come
when all the courts of other jurisdictions

the same with all of the beneficial rights
enjoyed by him in its use.106 The Court
further noted that
that those appurtenances that are essential
to the proper enjoyment of a parcel of
land thereof will be held to pass whether

99

C. Cox v. Campbell The
Appurtenance Doctrine

not.107

Cox v. Campbell was a trespass to try
title action to recover the north half of a
Texas & Pacific Railway Company rightof-way in Gregg County, Texas.100 In
1876, the executor of the Estate of C.B.
Carter, Deceased, conveyed a 118-acre
tract of land situated north of some
railroad tracks to T. M. Campbell.101 The
tract was described by metes and bounds
as extending to the center of the railroad
right-of-way.102 In 1898, T. M. Campbell
conveyed to J. R. Castleberry the same
tract of land.103 However, this time the
tract was described as extending to the
-ofway, and as containing 108 acres of
land.104
At dispute was whether
Castleberry acquired an interest in the
north half of the railroad right-of-way.

When a party grants an interest, the
party, by implication, also grants
whatever is incident to it and necessary to
its beneficial enjoyment; the incident
granted.108 The Cox court reasoned that
because the strip of land lying within the
north half of the railroad right-of-way
was incident and appurtenant to the
conveyed tract, and because there was no
express reservation to the contrary, the
deed to Castleberry included said
lands.109
D. Escondido Servs., LLC v. VKM
Holdings, LP The Strip-andGore Doctrine

In analyzing whether the deed to
Castleberry included the north half of the
railroad right-of-way, the Court discussed
105
the soThe Court noted that, when a person
conveys a piece of property abutting upon
a public highway, it is natural to assume,
in the absence of an express reservation
to the contrary, that he intends to convey

In the more present-day case of
Escondido Services, LLC v. VKM
Holdings, LP, the Eastland Court of
Appeals applied both the appurtenance
-anddoctrine as justifications for the General
Rule.110 In 1997, Joe W. Crouch Jr. and
his wife, Norma Sue Crouch, conveyed a
14.808-acre strip of land to the State of
Texas for the purpose of constructing a

99

106

Id.

Cox v. Campbell, 143 S.W.2d 361 (Tex. 1940).

107

Id.
Id.
Id.

Id. at 164.

100
101

Id.

108

102

Id.

109

103

Id.

110

104

Id.

105

Id. at 364.

Escondido Servs., LLC v. VKM Holdings, LP,
321 S.W.3d 102 (Tex. App. Eastland 2010, no
pet.).
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road as part and parcel of the grant.118
This is the legal construction of the grant
unless the presumption that the strip was
included in the grant is rebutted by the
express terms of the grant.119 A legal
description that defines the property
conveyed as extending only to the
boundary of the highway does not
expressly rebut the presumption that the
conveyance extends to the center of the
highway.120 According to the Escondido
court, in order for the strip-and-gore
doctrine to apply, the strip of land must:
(1) be small in comparison to the land
conveyed; (2) be adjacent to or
surrounded by the land conveyed; (3)
belong to the grantor at the time of the
conveyance; and (4) have ceased to be of
benefit or importance to the grantor of the
larger tract.121

highway facility while reserving all of the
oil, gas and other minerals.111 In 2000,
the Crouches conveyed to Crowley
Farmland Partners four surrounding
tracts described as being bounded by the
reserve any minerals.112
In 2008, Norma Sue Crouch
quitclaimed the mineral estate underlying
the highway strip to Escondido Services,
113
Escondido then
filed a trespass to try title action against
VKM Holdings, LP, et al., being the
successors in interest to Crowley
Farmland Partners.114
Escondido
asserted that it had the superior claim to
the minerals underlying the highway strip
by virtue of its 2008 quitclaim deed.115
The Court first discussed the General
Rule, and the appurtenance doctrine as a
justification for the General Rule, before
moving on to a discussion of strip-andgore.116 The doctrine of strip-and-gore is
a presumption that, when a grantor
conveys land he owns that is adjacent to
a narrow strip that thereby ceases to be of
benefit or importance to him, he also
conveys the narrow strip unless he plainly
and specifically reserves the strip for
himself in the deed by plain and specific
language.117
Under the presumption, a conveyance
of land bounded by a public highway
carries with it the fee to the center of the

In its analysis, the Escondido court
emphasized the fourth prong of the test
and held that there was evidence that the
highway strip had
to be of
to the Crouches at the time
of their conveyance to the Crowley
Farmland Partners in 2000.122
In
particular, the Court noted that the
Crouches had expressly reserved the
minerals under the roadway in their 1997
conveyance to the State, but failed to do
so in their 2000 conveyance.123
only evidence that the strip
had not ceased to be of benefit or
importance to the Crouches was a 2001
mineral lease covering property five

111

Id. at 104.

118

Id.

112

Id.

119

Id.
Id.

113

Id.

120

114

Id. at 104-05.

121

Id. at 109.

115

Id.

122

Id.

116

Id. at 106.

123

Id.

117

Id.

114

miles from the highway strip.124 The
Court therefore found in favor of VKM
Holdings, LP, et al.

County. The subdivision plat included a
roadway dedication that properly
reserved all oil, gas and other minerals to
the developers.126 Subsequently, the
developers deeded various lots within the
subdivision, reserving in each deed a 1/16
non-participating royalty interest.127
Each conveyed tract was described by lot
number but made no mention of the
adjoining streets.128 After a well was
drilled, the developers asserted that these
deeds only conveyed the lots and not the
mineral
acreage
underlying
the
roadways.129

The Escondido case illustrates that
courts still apply a fact-intensive analysis
when
determining
whether
the
presumption has been overcome that title
passes underneath a road absent an
express reservation. Thus, Escondido
may have been decided differently if the
plaintiffs had proffered greater evidence
that the mineral acreage underlying the
highway strip had not ceased to be of
benefit or importance
a rather
subjective standard.

The Galveston Court of Civil Appeals
held that the General Rule extends to
subdivision tracts, regardless of the fact
that a developer had reserved the oil, gas
and other minerals in a plat dedication.130
Although the deeds only described the
lots by lot number, they covered the land
to the center of the street.131 Therefore,
the developers were only entitled to a
1/16 non-participating royalty interest in
the minerals underlying the streets and
the abutting lots.

As these
become
more and more valuable, the necessary
threshold of proof could feasibly shift in
favor of grantors in these types of
conveyances. In other words, it could be
argued that the increased value itself is of
and
to a Grantor.
For now it appears that courts will
continue to apply an approach that
emphasizes whether the highway
minerals were expressly reserved in a
conveyance.

F. Crawford v. XTO Energy, Inc.
Recnt Case Study

E. Lackner v. Bybee Subdivision
Tracts

1. Crawford Part I Who is a
Necessary Party to a Strip-andGore lawsuit?

Lackner v. Bybee extended the Bass
General Rule to include subdivision tracts
described by lot and block.125 Lackner
was a trespass to try title action to
determine mineral ownership under
certain roadways that were dedicated in
the Shady Acres Subdivision in Harris
124

Crawford v. XTO Energy, Inc. arose
out of the flurry of leasing in the Barnett

Id.

125

Lackner v. Bybee, 159 S.W.2d 215 (Tex. Civ.
App.

126

Id. at 216.

127

Id.

A

115

128

Id.

129

Id.

130

Id. at 217.

131

Id.

Shale in northern Texas around 2007.132
This controversy turned out to be an
appellate roller coaster that first went up
to the Amarillo Court of Appeals in 2015.
It demonstrates the continued virility of
the strip-and-gore doctrine.

In March of 2007, Mary Ruth
Crawford executed an oil and gas lease in
predecessor in interest covering the
8.235-acre strip.137

In 1963, Mary Ruth Crawford
acquired fee simple title to an 8.235-acre
strip of land in Tarrant County, Texas.133
She also owned the lands north and south
of this strip (totaling 145.99 acres). In
1964 she conveyed the surface of the
8.235-acre strip to Texas Electric Service
Company to build an electric
transmission line, reserving all oil, gas

also took oil and gas leases covering said
strip from all of the adjacent property
owners.138 XTO then pooled nearly 800
leases, including these, into the Eden
Southwest Unit.139 Mary Ruth Crawford
died in 2007 and her son, Richard D.
interest.140

134

XTO drilled the first of several
successful wells on the Eden Southwest
Unit in 2009 and obtained a division
order from Crawford.141 However, XTO
subsequently obtained a title opinion
asserting that, following the 1984 Deed,
the adjacent landowners, and not
Crawford, were entitled to royalties under
the strip-and-gore doctrine.142 Thus,
instead of paying Crawford, XTO made
royalty payments to the adjacent
landowners.143

Then, in 1984, she conveyed, without
reservation, fee simple title to 76.00 acres
north and south of the 8.235-acre strip
135
As pictured below,
much of this adjacent property was
subsequently subdivided into residential
lots.136

Crawford filed a lawsuit against XTO
seeking
a
declaratory
judgment

132

Crawford v. XTO Energy, Inc., 455 S.W.3d
245 (Tex. App. Amarillo 2015).

133

Id. at 246. Certain dates and facts have been
liberally drawn from the various appellate
decisions in this case, hereinafter cited, to more
clearly present the background and timeline of
events.

134

Id.

135

Id.

138

Id.

139

Id.

140

Id.

141

Id.

142

Id.
pursuant to the common-law strip-and-gore

Crawford v. XTO Energy, Inc., 509 S.W.3d
906, 908 (Tex. 2017).

land immediately north and south of the Crawford
tract effectively also conveyed the minerals under
that tract, even though the deed does not describe
Crawford, 509 S.W.3d 906, 909.

137

143

136

Crawford, 455 S.W.3d 245, 246.
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Crawford, 455 S.W.3d 245, 248.

determining his rights under the lease.144
None of the adjacent landowners were
joined in the suit. Consequently, XTO
filed a motion to abate the lawsuit and to
compel the joinder of the owners of the

joinder rule by attempting to use it as a
150
XTO, he
contended, was using Rule 39 to engage
drive up the expense and complexity of
litigation.151 Of further note, neither the
opinion, the concurring opinion nor the
dissent
directly
addressed
the
applicability of the strip-and-gore
doctrine.

parties to the lawsuit.145 The trial court
granted the motion, giving Crawford the
opportunity to join these allegedly
indispensable parties; however, Crawford
failed to join the adjacent landowners and
the suit was dismissed without
prejudice.146
Crawford
appealed,
claiming that the trial court had abused its
discretion by ordering joinder and
dismissing his lawsuit.147 In a divided
decision, the Court of Appeals affirmed

Crawford appealed the Amarillo
joinder.152 The Supreme Court of Texas
finally handed Crawford a victory in
and remanding the case to the trial court.
In doing so, the Texas Supreme Court
held that the adjacent landowners were
not necessary parties under Rule 39(a)(2)
because they did not actually claim an
interest relating to the subject of the
action.153

landowners must be joined in the
lawsuit.148

noteworthy dissent asserted that Rule 39
is an equitable rule intended to shield
parties from inconsistent judgments and
to obviate the necessity of multiple
lawsuits.149 In Justice
adjacent
landowners
were
not
indispensable parties within the meaning
of Rule 39, and XTO was abusing the

The Court focused on the fact that not
a single one of the adjacent owners had
ever demanded or asserted ownership of,
or a royalty interest in, the minerals
underlying the 8.235-acre strip.154
Further, no subsequent deed or lease had
specifically purported to cover said strip

144

Id. at 246.

152

145

Id. at 246-47. Texas Rule of Civil Procedure

Crawford v. XTO Energy, Inc., 509 S.W.3d
906 (Tex. 2017).

153

Id. at 911. Rule 39 states that a person who is
subject to service of process must be joined as a
party in the action if: (1) in his absence complete
relief cannot be accorded among those already
parties; or (2) he claims an interest relating to the
subject of an action and is so situated that the
disposition of the action in his absence may (i) as
a practical matter impair or impede his ability to
protect that interest or (ii) leave any of the persons
already parties subject to a substantial risk of
incurring double, multiple or otherwise
inconsistent obligations by reason of his claimed
interest. See Tex. R. Civ. P. 39 (a).

indispensable parties to a lawsuit. Tex. R. Civ. P.
39. Under Rule 39(a), necessary parties are those
whose interest would be affected by the
judgement.
146

Crawford, 455 S.W.3d 245, 247.

147

Id.

148

Id. at 249.

149

Id. at 251.

150

Id.

151

Id. at 252.

154
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Crawford, 509 S.W.3d 906, 912.

of land.155 The Texas Supreme Court
agreed with the Amarillo Court of
Appeals that the landowners did not need

that the adjacent landowners could claim
that the strip-and-gore doctrine gives
them an interest in the Crawford-tract
minerals but that only XTO has claimed
that the adjacent landowners have such an
interest.160

interest under Rule 39, but that they
something, and the
156

Thus, Crawford
proposition that adjacent owners
benefitting from the strip-and-gore
doctrine are not always indispensable
parties under Rule 39. There must be
some evidence of rights asserted under
the doctrine, or at the very least some
evidence of awareness of the benefit. It
does seem clear that courts will hesitate
to mechanically apply Rule 39,
particularly if it is being used as a tactic
to drive up the cost and complexity of
litigation. Only time will tell what

The Texas Supreme Court was
adjacent landowners were currently being
paid royalties on the Crawford tract.
After all, opined the Court, the owners
were likely not even aware of this
discrepancy.157 Further, the Court was
not persuaded by the argument that if the
adjacent landowners later sue, XTO
could be subject to inconsistent
obligations. Indeed, the Court noted,
XTO itself could have joined the adjacent
owners under Rule 39, but it cannot
obligate Crawford to do so.158

decision will have on future strip-andgore cases, or whether the Crawford Part
I decision will be relegated to a technical
procedural footnote. At any rate, this was
not to be th
saga.

In determining who
is
an
indispensable party for purposes of
joinder, the Texas Supreme Court applied
a markedly different standard than it
ostensibly would have in applying the
strip-and-gore doctrine itself. In order for
an adjacent landowner to be deemed an
indispensable party, it appears that some
affirmation of his interest must be of
record.

2. Crawford Part II Does Stripand-Gore Even Apply?
joinder dispute turned out to be shortlived. As discussed above, his case was
remanded to the trial court to move
forward only as between himself and
XTO (without the joinder of the abutting
landowners). In this new incarnation of

Like the Amarillo Court, the Texas
Supreme Court did not directly address
strip-and-gore. The Court did note that
-and-gore
an interesting one, but it is not before us
and has no bearing on our Rule 39
159
Finally, the Court observed
155

Id.

158

Id. at 914.

156

Id. at 913.

159

Id. at 912.

157

Id.

160

Id. at 913.
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Crawford v. XTO Energy, Inc.,161 the trial
court held that, under the strip-and-gore
doctrine, Mary Ruth Crawford had
indeed divested her ownership of the oil
and gas under the 8.235-acre strip of land

arguing that XTO could not prove that the
8.235Ruth Crawford when she executed the
1984 Deed.165 His argument centered
primarily on the specifics of the mineral
reservation in the prior 1964 Deed to
Texas Electric Service Company. 166 The
Court of Appeals thus found it necessary
to analyze the 1964 Deed to determine

was invalid, and Richard Crawford was
not entitled to royalties.162 Crawford lost
no time in once again appealing the trial
Fort Worth Court of Appeals.

Ruth had retained when she originally
reserved the minerals under the strip of

The Fort Worth Court of Appeals
focused solely on the trial c
decision that the strip-and-gore doctrine
applied under the 1984 Deed. In line with
various earlier decisions, the Court first
summarized the doctrine as applying
when a grantor has conveyed all land
owned by him adjoining a narrow strip of
land that has ceased to be of any benefit
or importance to him.163
The
presumption is that the grantor intended
to include the strip in the conveyance
unless it clearly appears in the deed, by
plain and specific language, that the
grantor intended to reserve the strip.164
Thus, according to the Court of Appeals,
the presumption that strip-and-gore
applies to narrow tracts of land may be
rebutted if the disputed tract remains of

Deed.
According to the Fort Worth Court of
Appeals, because Mary Ruth did not
retain surface-access rights in the 1964
Deed, her interest in the 8.235-acre strip
executed the 1984 Deed.167 One decisive
factor for the Court was that horizontal
drilling was not utilized in 1984, and that
some form of surface access would have
been crucial to developing the
minerals.168 Instead, the tract had been
conveyed to Texas Electric Service
Company for surface electrical facilities
and the surrounding lands for residential
use. There was therefore no reason to
believe that the parties had contemplated
Mary Ruth entering the land and
developing the minerals (via directional
drilling or otherwise).169 Without the
ability to access the 8.235-acre strip after
conveying the adjoining lands, her
interest was of little to no practical value

words of intent to reserve the
strip of land.
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General Rule may be overcome by a
showing that the strip of land remained of

Thus, Mary Ruth Crawford lost the
minerals in 1984, and Richard Crawford
was entitled to no royalties on production
from the Eden Southwest Unit.

However, several other departures from
the General Rule have evolved which are
best discussed in the context of the
following cases.

Once again showing his tenacity,
Crawford has timely filed with the Texas
Supreme Court a petition for review of

A. Cantley v. Gulf Production
Expanding Strip-and-Gore

remains pending at this time.171
Regardless of whether the Texas
Supreme Court upholds the Court of

In Cantley v. Gulf Production Co., the
Supreme Court of Texas adopted the rule
that where a highway is laid off entirely
on the owner's land, running along the

strip-and-gore doctrine is alive and well
in Texas and remains fertile grounds for

owner afterwards conveys the land, the
fee in the whole of the soil of the highway
172
Cantley
involved a 30-foot strip of land that had
been set aside for a roadway.173 In 1929
John Douglass, et al. sold a lot abutting
this roadway and the metes and bounds
description included the following calls:

door for a court to examine surrounding
circumstances in conducting its analysis.
plain and specific
to the four corners of the document
purportedly carrying with it the minerals
under the disputed land. Thus continues
the saga of one of the more hotlycontested strips of land in recent memory.

Lot No. 2; thence S. 25 E. keeping 30 feet
from the West line of Lot No 2. for a road
174

V. Two Noteworthy Exceptions to
In Cantley, the Court found that there
was nothing in the record to show that the
disputed strip of land was of any benefit
to Douglass or his children, or that there
existed any reason for reserving it at the
time the conveyance was made.175 Nor
was there any language used in the deed
of conveyance made by Douglass, et al.
to indicate that it was their intention to
definitely reserve this strip from such

Over the years certain exceptions
have developed to the General Rule that a
conveyance carries with it title to the
center of a bordering roadway. The first
and most obvious exception is that title
will not pass if a Grantor clearly and
unequivocally reserves the roadway
minerals. The second exception is that,
absent such express reservation, the
170

172
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Cantley v. Gulf Production Co., 143 S.W.2d
912 (Tex. 1940).
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A Petition for Review was filed on February
3, 2020. A Brief on the Merits was requested on
August 28, 2020, due no later than September
28, 2020. A Response Brief is due October 19,
2020 and a Reply Brief due November 3, 2020.
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conveyance.176 The Court held that not
only did the presumption of the General
Rule apply, but that under these facts
ownership extended not only to the center
of the 30-foot right-of-way but to the
entire strip.177 Therefore, if a right-ofway is (i) located entirely in the margin of
the grantor later
conveys the land with a legal description
that does not include the right-of-way, but
rather refers to the near edge, and (iii) the
grantor does not expressly reserve the
minerals, the Grantee acquires title to the
entire right-of-way and not title only to
the center.
B. Angelo v. Biscamp

the "strip-and-gore" doctrine would be to
presume that, by the conveyance of a
smaller city lot, the grantor intended to
convey a larger and perhaps more
valuable adjoining tract. 181 The Court
held that this was not in keeping with the
intent or policy of the strip-and-gore
doctrine, and that the doctrine was
inapplicable in this instance.182
VI. Conclusion
The determination of roadway
ownership and roadway mineral leasing
is full of pitfalls for unwary draftsmen
and practitioners. It often turns on the
language of a granting clause in a deed,
the presence or absence of reservation
language or on a fact-intensive analysis
of the circumstances as they existed at the
time of the conveyance.

Size Matters

In 1959 Jerome Angelo, et ux., as
Grantors, conveyed five lots of land each
measuring 25 feet by 140 feet to E.E.
Biscamp, as Grantee.178 Each of these
lots was abutted by an abandoned railroad
right-of-way, the north half of which
measured 50 feet by 140 feet.179 Biscamp
later filed a trespass to try title action,
arguing that the conveyance of the
smaller lots had also included the acreage
in the railroad right-of-way.

Due to the modern prevalence of
horizontal drilling it has become
necessary to ensure that operators are
dealing with the right parties in leasing
and developing the minerals underlying
these roadways and rights of way. This
article is intended to offer guidance, but
of course cannot serve as definitive
counsel. As always, the advice of an
experienced attorney who is familiar with
the foregoing doctrines should be sought.

The Angelo court noted that the
disputed area, as well as the platted lots,
was commercially valuable property
within the City of Beaumont.180 To apply
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